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Any   person   aggrieved   by   this   Order-in-Appeal   may   file   an   appeal   to   the   appropriateauthorityinthefollowingway.

(i)

National  Bench  or  Regional  Bench  of Appellate  Tribunal  framed  under  GST Act/CGST ActinthecaseswhereoneoftheissuesInvolvedrelatestoplaceofsupplyasperSec`tion

log(5)  of CGST Act,  2017.StateBenchorAreaBench  of Appellate  Tribunal  framed  under  GST  Act/CGST -ATdrfitrthanasmentionedinpara-(A)`i)aboveintermsofSection109(7)ofCGSTAct2017

(ii)

(iii)

Appeal  t¢  the  Appellate  TribunRules,2017andshallbeaccomLakhofTaxorInputTaxCredInvolvedortheamountoffine,subjecttoamaximumofRs.Twal  shall  be  filed  as  prescribed  under  Rule   ilo  of  CGSTpaniedwithafeeofRs.OneThousandforeveryRs.OneLfteLnovr°:Veenda]°t;:he:efif[enreedn:::EeTo¥d:rr:::::]eTdexag::::::ienty-FiveThousand.

(8)

Appeal  under  Section  112(1)  of CGST  Act,  2017  to  Appellate  Tribunal  shall  be  filed  along  IwithrelevantdocumentseitherelectronicallyorasmaybenotifiedbytheRegistrar,ppellateTribunalinFORMGSTAPL-05,oncommonportalasprescribedunderRule110fCGSTRules,2017,andshallbeaccompaniedbyacopyoftheorderappealedagainstithinsevendaysoffilingFORMGSTAPL-05online,ppealtobefiledbeforeAppellateTribunalunderSection112(8)oftheCGSTAct,20i7fterpaying-

(i)

(1)             Full  amount  of Tax.  Interest.  Fine`  Fee  and  penaltv  arising  from  the  Impugnedorder,asisadmitted/acceptedbytheappellant;ancl

(il)           A  sum  equal  to  twentv  five  Per cent  of the  remaining  amount of Tax  in  dispute,inadditiontotheamountpaldunderSection107(6)ofCGSTAct,2017,arismgfromthesaidorder,inrelationtowhichtheappealhasbeenfiled

1+i

he   Central   Goods   a   Service   Tax   (   Ninth   Removal   of  Difficulties)   Order,   2019   dated3.12.2019hasprovidedthattheappealtotribunalcanbemadewithinthreemonths

rom  the  date  of  communication  of  Order  or  date  on  which  the  President  or  the  State
resident, as the case may be, of the Appellate Tribunal enters office, whichever is later-3TthqTfench3ritFTgileda5REEmqiF,faFF3itTathaiTFT
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ORDER IN APPEAL

This   appeal   has   been   filed   under   Section   107   of  the

entral  Goods  and  Services Tax Act,  2017  (hereinafter  referred  to

s    "the   Act")    by   M/s.    Kesar   Enterprise    (Legal    Name   -
anjibhai  Chhaganbhai  Rabari),  9,  Darshan  Bungalows,  Near

hrijubaugh   Society,   Bopal,   Ahmedabad   -   380058   (hereinafter

eferred      to      as      "the     czppe!Zcz7it")      against      the      Order      No.

ZA240919082579P  dated   27.09.2019   (hereinafter  referred  to  as
"the   tr7tpugnecz   order")    passed    by   the   Superintendent,    Central

Goods  and   Services  Tax   Range   -   I,   Division-VI   -   S   G   Highway

West,     Ahmedabad     North     (hereinafter     referred     to     as     "tJte

adju,dicaling auth!orirty/ Proper OfficerJ') .

Brief facts  of the  case  are  that  the  "Proper oj7j7icer" has

cancelled  the  GST  Registration  -  GSTIN   :   24AKBPR4138DIZH  of

M/s.    kesar    Enterprise    (Legal    Name    -    Kan].ibhal    Chhaganbhai

Rabari),  9,  Darshan  Bungalows,  Near  Shrijubaugh  Society,  Bopal,

Ahmedabad  -  380058  due  to  reason  that "cappeJ!c{nt"  has  not  filed

GST  Returns  for a  continuous  period  of more  than  six  months.  As

per   `{mpttgriec!   order'.dated   27.09.2019   the   `Proper  OJ7jJicer'   has
cancelled  the  GST registration  with  effect from  27.09.2019.

Being     aggrieved     with    the    `t.mpLtgnec!    orc!er'    dated

27.09.2019,    the    "cippezzcint"   has    filed    the    present   appeal    on

04.10;2021,  i.e.  after the  delay  of normal  period  prescribed  under

Section   107(1)  of  CGST  Act,   2017.   Accordingly,  for  the  delay  in

filing  of appeal,  the "cippezzcm€" has  submitted  that -
-    Their business was very  low  from  last one  and  half year

-    Party    is    illiterate   due   to   which    unawareness    about   the

Procedure to  be followed  after cancellation  of Registration
-    Thereafter,  filed  pending  returns  with  penalty/Fee.

In   view   of   above,   the   "ajapezzc{ut"   has   requested   to

condoine the  delay.

The  "appe!!cint"  has  further  stated  in  the  appeal  memo

that the  officer  has  erred  in  passing  the  Order for  Cancellation  of

Registration  suo-moto  without  considering  the  facts  of  the

•-.
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he "aj2pezzcz7tt" has accordingly  requested  to  allow the  appeal.

I  Hearjn

Personal   Hearing   in   the   matter  was  through   virtual   mode

eld  on  23.12.2021.  Shri  urvish  V.  Patel,  Advocate  appeared  on  behalf

f   the   `appezJarit'   as   authorized   representative.    During    P.H.    he   has

eiterated  the  written  submissions  made  by  them  till  date  in  present

atter and  stated  that their appeal  may  be decided  on  the  basis of said

ritten  submissions.

I   have   gone   through   the   facts   of  the   case,   written

®
ubmissions  made  by  the  `appeJ!cznc'.  I  find  that  the  main  issue  to

e  decided  in  the  instant  case  is  (i)  whether the  appeal  has  been

iled  wlthin  the  prescribed  time-  limit  and  (ii)  whether  the  appeal

iled    against   the   order   of   cancellation    of   registration   can    be

considered  for  revocation/restoration  of  cancelled   registration   by

the  proper officer.

First  of all,  I  would  like to  take  up  the  issue  of filing  the

appeal  and  before  deciding  the  issue  of filing  the  appeal  on  merits,

it   is   imperative  that  the   statutory   provisions   be   gone   through,

which  are  reproduced,  below:

SECTION   107.    Appeals   to   Appellate   Autl.ority.   -   (1)   Any

person  aggrieved  by  any  decision  or  order  passed  under this  Act  or
the  State  Goods  and  Services Tax  Act  or the  Union  Territory  Goods

and  Services  Tax  Act  by  an   adjudicating  authority   may  appeal  to

such  Appellate  Authority  as  may  be  prescribed  within  three  months

from the date on  which the said  decision or order is communicated to

such  person.

'2'
'3'

(4)   The Appellate Authority  may,  if he  is satisfied  that the appellant
was  prevented  by  sufficient cause from  presenting  the  appeal  within

the aforesaid  period of three  months or six months,  as the case  may

be, allow it to be presented within a further period of one month.

7(i).              Accordingly,  it  is  observed  that  the  `AppeJ!an£' was  r
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o  file  appeal  within  3  months  from  the  receipt  of the  said  order  i.e.  on

)r  before  26.12.2019,   as  stipulated   under  Section   107(1)   of  the  Act.

Iowever,   the   `Appezzczn£'  has  filed   the   present  appeal   on   04.10.2021,

.e.  after  a  period  of  more  than  one  and  half  year  from  the  due  date.
:urther,   I  also  find  that  in  terms  of  the   provisions  of  Section   107(4)
'b/.c/,  the  appellate  authority  has  powers  to  condone  delay  of one  month

n   filing   of   appeal,   over   and   above   the   prescribed   period   of   three

llonths   as   mentioned   above,   if   sufficient   cause   is   shown.   Further,

ooking  to  the  `COD' application  of  `Appezzanc' the  present  appeal  if

=ondoned  for  one  month  as  per  Section   107(4  /.b/.d,  the  last  date

For  filing   of  appeal   comes  to   26.01.2020.   Accordingly,   I  find   that

there  is  a  delay  of one  and  half year in  filing  the  appeal  over  and  above

the  period  of  4   months  also.  Thus,  appeal  filed   beyond  the  time   limit

prescribed  under Section  107(1)  & (4)  /.bt.d cannot  be entertained.

7(ii).                        Further,   I  also  find   that  in  terms  of  the   Hon'ble

Supreme     Court    judgment    dated     23.09.2021     in     matter    of

Miscellaneous  Application   No.   665   of  2021,   in   SMW(C)   No.   3   of

2020,  Wherein  the  Apex  Court  taking  suo-moto  cognizance  of  the

situation   arising   due   to   COVID-19   pandemic   has   extended   the

period   of   limitation   prescribed   under   the   law   with   effect   from
15.03.2020.   The   relevant   para   No.   8   (I)   &   (11)   of  said   order   is

reproduced  as under  :

8.     Therofore, we dispose of the M.A.  No.  665 of 2021
with the f iouowing directiorrs..-

I.      IrL computing the period  of tin;itedon for anu  suit,

appeal,  apptieation or proceeding, the period from
15.03.2020  tin  02.10.2021  shall  stand  excl:uded.
Consequeritly,   the   balance   period   of  tirratcedon
remalring as on  15.03.2021, if ang,  shatl become
avcrilabl.e with, ef f: ;eat f tom 03.10.2021.

H.     In cases where the 1:invitation uiould have  expired
during     the     period     betweerL     15.03.2020     ti.II

02.10.2021,   rrotwithstcmding  th,e   actual  balcmce

period  Of nrratchon  remalring,  all  persons  shatl
have    a    tirmitcedon    period    of    90    dcnys    from
03.10.2021. In the event the actual bal.once period
of     lirrtitation     remcrirring,      with     eff;eat
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03.10.2021,  is  greater than  90  days,  that  longer

period shall apply.

7(iii).                      However,   I   find    in   the   present   case   that   the

period  of  limitation  of total  4  months  (including  condonable  period

of   1   month)   for  filing   of   appeal   from   the   date   of   issuance   of

impugned  order,  as  prescribed  under  Section  107  of the  CGST Act,

2017    was    already    completed    on    26.01.2020    and    hence,    the

present   case   would   not   be   eligible   for  the   relaxation/extension

granted  by  the  Hon'ble  Supreme  Court  in  respect  of  period(s)  of
limitation  as  mentioned  above.  Accordingly,  I  find  that  the  further

proceedings    in    case   of   present   appeal    can    be   taken    up   for
consideration  strictly  as  per  the  provisions  contained  in  the  CGST

Act,  2017.

I  find  that this  appellate  authority  is  a  creature  of the

statute land  has  to  act  as  per the  provisions  contained  in  the  CGST Act.

his  appellate  authority,  therefore,  cannot  condone  delay  beyond  the

period    permissible    under   the   CGST   Act.    When   the    legislature    has

intended  the  appellate  authority  to  entertain  the  appeal   by  condoning

further'delay   of  only   one   month,   this   appellate   authority   cannot   go

beyond  the  power vested  by the  legislature.  My views are  supported  by

the following  case  laws:

(i)       The  Hon'ble supreme court in the case ofsingh  Enterprises
reported  as  2008  (221)  E.L.T.163  (S.C.)  has  held  as  under:

"8 .... The proviso to sub-section (1)  Of section 35  makes the

position crystal clear that the appeuate outhorky has no power
to  al:1oui  the  appeal to  be  preseITted  begond  the  period  Of 30
days.  The  lcmguage  used  makes  the  position  clear  that  the
legislature  intended  the  appellate  outhordg  to  entertain  the
appeal by coridordrtg d,elay ordy upto 30 days after the expi:ry Of
60  days  ujfuieh  is  the  rLormal  period  for  preferring  appeal.
Therefore,   there   is   complete   exctuston   Of  Section   5   Of  the
Lirwita.tiort  Act.   The  Comwissioner  cmd  the  High  Court  were
therefore  justifeed  in  holding   that  there  was   rto  power  to
cor.done the delay after the e]cpiry Of 30 days period."

(ii)       In   the   case   of   Makjai   Laboratories   Pvt   Ltd   reported   as   2011

(274)   E.L.T.   48   (Born.),   the   Hon'ble   Bombay   High   Court   h

that  the  Commissioner  (Appeals)  cannot  condone  delay  bey

®
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further  period  of  30  days  from  initial  period  of  60  days  and  that

provisions  of  Limitation  Act,  1963  is  not  applicable  in  such  cases

as  Commissioner (Appeals)  is  not a  Court.

iii)      The   Hon'ble   High   Court   of   Delhi   in   the   case   of     Delta   Impex

reported  as  2004  (173)  E.L,T.  449  (Del)  held  that  the  Appellate

authority    has   no   ].urisdiction   to   extend    limitation    even    in    a
``suitable" case for a  further period  of more than  thirty days.

I   find   that   the   provisions   of   Section    107   of  the   Central

oods  and  Services  Tax  Act,  2017  are  par/. mat.er/.a  with  the  provisions

f  Section  85  of  the  Finance  Act,   1994  and  Section  35  of  the  Central

xcise  Act,  1944  and  hence,  the  above  judgements  would  be  squarely

pplicable  t:o  the  present appeal  also.

0.                  By  respectfully  following  the  above  judgements,  I  hold  that

his  appellate  authority  cannot  condone  delay  beyond  further  period  of

ne  month  as  prescribed  under  proviso  to  Section   107(4)  of  the  Act.

hus,  the  appeal  filed  by  the  appellant  is  required  to  be  disrhissed  on

he  grounds  of  limitation  as  not  filed  within  the  prescribed  time  limit  in

erms   of   the   provisions   of   Section   107   of  the   CGST   Act,   2017.   I,

ccordingly,  dismiss the  present appeal.

11.    erfledgTTTedflTr€ rfuFT fiTEFT dsaffiPrfinqrm€i
The appeal  filed  by the appellant is disposed  of in  above terms.

Joint Commissioner (Appeals)

Date:    3C}.12.2021

®

Superintendent
entral Tax  (Appeals)
hmedabad

M/s.  Ke5ar Enterprise,
(Legal  Name  -Kanjibhai  Chhaganbhai  Rabari),
9,  Darshan  Bungalows,  Near Shri].ubaugh  Society,
Bopal, Ahmedabad  -  380058
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CoDV   to:
1.       The  principal  chief commissioner of central Tax, Ahmedabad  zone.
2.       The commissioner,  CGST & C.  Ex.,  Appeals,  Ahmedabad.
3.       The  commissioner,  CGST & C.  Ex.,  Ahmedabad-North.
4.       The  Deputy/Assistant commissioner,  CGST & C.  Ex,  Division-VI  -S G

Highway West, Ahmedabad  North.
5.       The Additional  commissioner,  Central Tax  (System), Ahmedabad  North.

Guard  File.
7.        P.A.  F"e


